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Court of Appeals of the District of Columbia. 


No. 4076. 

The United States ex Relatione Martha D. McCabe, Appellants, 

vs. 

Hubert Work, Secretary, &c., et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 62752. 

The United States ex Relatione Martha D. McCabe, Relator, 

vs. 

Gaylord M. Saltzgaber, Commissioner of Pensions, and Franklin 
K. Lane, Secretary of the Interior, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Petition in Mandamus. 

Filed August 16, 1919. 

Supreme Court of the District of Columbia, Washington, D. C. 

At Law. 

No. 62752. 

The United States ex Relatione Martha D. McCabe 

vs. 

Gaylord M. Saltzgaber, Commissioner of Pensions, and Franklin 
K. Lane, Secretary of the Interior, Respondents. 

Mandamus. 

To the Honorable Judges of the Supreme Court of the District of 

Columbia: 

1. Your petitioner, Martha D. McCabe, for her petition herein 
respectfully states that she is the widow of Alfred McCabe, late private 
in Company F., 59, Indiana Volunteer Infantry of the War of the 
Rebellion and resides at present with one of her daughters at Mount 
Carmel, Wabash County, Illinois. 

2. Your petitioner further represents that her said husband served 
four years in the War of the Rebellion, was a pensioner of the Federal 
Government, and died August 2, 1895, leaving your petitioner with 
a large family of children on her hands; and that on July 6th, 1896, 
your petitioner was pensioned under the general law, her certificate 
being No. 427,375; and that, on August 4, 1897, your petitioner’s 
name was dropped from the pension roll on the alleged ground, as 
she afterwards learned, that she was guilty, under the act of August 

7th, 1887, of “open and notorious adulterous cohabitation” 

2 with William Bennett, a neighbor of hers, without any notice 
whatever from the Commissioner of Pensions to show cause 

why such a thing should not be done. 

3. Your petitioner further represents that, after the death of her 
said husband, she thought it best to marry again for several reasons 
and intended to marry said Bennett, but most of her family were 
opposed to a second marriage and especially was that true in case of 
her oldest son, and it was on account of this opposition to her pro¬ 
posed second marriage that all her troubles came. To prevent said 
marriage, her oldest son finally had said Bennett indicted for fornica¬ 
tion with her, and, in order to succeed in the trial, he brought false 
testimony into Court and had it offered to the jury. As an ilustra- 
tion of this, your petitioner is informed that evidence was offered 
to the jury tending to show that her neighbors had set a bundle of 
switches at her door accompanied with a statement setting forth what 
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your petitioner should and should not do as it pertained to said Ben¬ 
nett, when as a matter of fact it was your petitioner’s oldest son that 
set said switches to her door, and your petitioner has filed with the 
Commissioner of Pensions her said son’s affidavit to that effect. In 
addition to that, your petitioner’s present counsel took it upon him¬ 
self to go to your petitioner's nearest neighbors and ascertain for 
himself the nature of the offense, if any, your petitioner had com¬ 
mitted against them, and the peace and dignity of the State of 
Indiana, and found that they were willing to, and did make their 
affidavits to the effect that they neither saw nor suspected anything 
wrong between your petitioner and said Bennett, and said affidavits 
are now on file with the Commissioner of Pensions. 

3 4. Your petitioner further represents that, after the trial 
of said Bennett as aforesaid, which trial took place in the 

Crawford Circuit Court at English, Indiana, a Special Examiner rep¬ 
resenting the Commissioner of Pensions came to your petitioner’s 
house at said English and interrogated your petitioner as regards her 
relations with said Bennett and asked her if it were not the fact that 
said Bennett had been found guilty of having committed fornication 
with her, and she said yes, which was true. Then afterwards, in the 
report said Examiner made to the Commissioners of Pensions, he 
stated that your petitioner had confessed and admitted that she was 
guilty of having committed fornication with said Bennett, which was 
a falsehood, unwarranted and malicious. After your petitioner had 
been honest with said Examiner and had admitted the fact as it 
pertained to the proceedings in the Court in which said Bennett had 
been convicted, he then took that admission as it pertained to said 
proceedings and turned it into an admission of guilt. The most 
singular thing about it all is, while said Examiner was busying 
himself in and about said English and endeavoring to establish the 
fact of your petitioner’s guilt of fornication, the departmental charge 
against your petitioner was not then and is not now the offense of 
fornication, but adultery; or rather, “adulterous cohabitation.” 

5. Your petitioner further represents that, since the time her name 
was dropped from the pension roll, she has made use of, and ex¬ 
hausted every means and remedy known to the law and agree- 

4 able to departmental and judicial procedure to have her 
name restored to said roll, but has met all along the line 

with nothing but failure. Four or five times your petitioner has 
had this case on appeal before the Secretary of the Interior. A short 
time prior to this last appeal, your petitioner filed her petition in 
the Crawford Circuit Court at said English, Indiana, praying that 
the judgment entered therein against said Bennett as aforesaid be 
opened up and your petitioner be permitted to appear in said Court, 
and make her defense against the charge of fornication made against 
her and said Bennett in said Court, and that defendants, who were 
vour petitioner’s oldest son, the State of Indiana and the United 
States, be summoned to appear in Court and show cause why your 
petitioner should not have the relief prayed for. Whereupon the 
first two mentioned defendants defaulted for answer and the United 
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States made special appearance and answered by way of a Plea in 
Abatement to which your petitioner demurred and hearing was had 
on said demurrer. The Court after having heard the arguments of 
Counsel for both sides overruled said demurrer, and your petitioner 
seeing that it was inadvisable tp take an appeal abandoned said 
suit. The reason your petitioner did not think it advisable to take 
•an appeal in said case was because the Commissioner of Pension- 
had previous to the filing of said suit, when interrogated with regard 
to the same, expressed his determination of standing on other evi¬ 
dence than the proceedings in said Court to sustain the position 
he had taken on your petitioner’s guilt as aforesaid. That being 
true, your petitioner in view of her advanced years thought it in¬ 
advisable to waste the years necessary to prosecute said appeal, since 
by so doing, even though .she should succeed in having the 

5 ruling of the lower Court reversed, so far as the Commis¬ 
sioner of Pensions was concerned, she would find herself prac¬ 
tically in the same situation as she was in at the time of filing said 
suit. 

6. Your petitioner further represents that, in view of all the fore¬ 
going facts, your petitioner finally concluded to sitnplify the con¬ 
troversy between herself and the Commissioner of Pensions as much 
as possible by making her last and final appeal and application to 
the Commissioner of Pensions to have her name restored to the pen¬ 
sion rolls standing and relying on the three grounds and reasons 
set forth in her application filed with said Commissioner November 
18th, 1915, upon which your petitioner insists a restoration of her 
name to said roll should be had and all arrears of pension paid her 
according to law, said grounds and reasons being; (1) that so much 
of the words and lines of the Act of August 7th, 1882, the same 
being Sec. 4702 of the U. S. Revised Statutes, as is found in the 
charge “and the open and notorious adulterous cohabitation of a 
widow show is a pensioner shall operate to terminate her pension 
from the commencement of such cohabitation” is unconstitutional; 
(2) that the Commissioner of Pensions in his procedure against 
your petitioner violated the public act of the fifty-third congress, 
approved December 21st, 1883, found under the head “Pension 
Office,” page 18, Chap. 3, Vol. 28, of the U. S. Statutes at Large, 
and Sec. 4706 of the Revised Statutes of the United States; and (3) 
a general denial of guilt under the aforesaid charge or the laws of 
the State of Indiana and a denial of the sufficiency of evidence in the 
Pension Bureau to establish that fact, all as per a true copy 

6 of said application attached hereto and market “Exhibit A.” 

7. Your petitioner further represents that, on January 
24th, 1916, the Commissioner of Pensions rejected her said applica¬ 
tion for the restoration of her name to the pension roll, the noti¬ 
fication of said rejection received through the mails by your pe¬ 
titioner being as follows: 
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Department of the Interior, 
Bureau of Pensions, 
Washington. 


Mrs. Martha D. McCabe, 


January 24, 1916. 


722 West Fourth St., 


Madam : 


Mount Carmel, Illinois. 


Your claim for restoration of widow’s pension under the general 
law, filed November 18, 1915, is rejected on the ground that you have 
forfeited your right to pension by reason of your open and notorious 
adulterous cohabitation since the soldier’s death and since the passage 
of the act of August 7, 1882. 

Yours respectfully, G. M. SALTZGABER, 

Commissioner.” 


A notification similar to the above was, at the same time, received 
through the mails by your petitioner’s counsel. Shortly after the 
receipt of the aforesaid notification, namely, on Feb. 3, 1916, your 
petitioner appealed from said rejection to the Secretary of the In¬ 
terior and your petitioner is not informed whether or not said Com¬ 
missioner participated in said appeal, it appears, however, that 
7 he did not; whereupon, the time having gone by, according 
to the rules, for the forwarding of his statement or answer on 
appeal and no notice of the receipt of the same by the Secretary of 
the Interior having been given to your petitioner, she did, on March 
22, 1916, (her date) file with said Secretary her motion for judg¬ 
ment against said Commissioner and in favor of your petitioner by 
default of prosecution and answer on appeal, and your petitioner is 
not informed what disposition was ever made of said motion. 

8. Your petitioner further represents that, on March 31, 1916. 
the Secretary of the Interior affirmed said rejection or decision of 
said Commissioner and forwarded by mail to your petitioner’s counsel 
his opinion or decision therein, which is as follows: 

Department of the Interior. 

Washington, March 31, 1916. 

Docket No. 152,313. 

In re Certificate No. 427,375. Martha D., a Widow of Alfred Mc¬ 
Cabe, Pvt. Co. F, 59th Indiana Inf. Restoration. Affirmed. 

On Appeal fro(m the Commissioner of Pensions. 

This claimant, whose name had been dropped from the rolls under 
the provision of the act of August 7, 1882, filed her application for. 

2—4076a 
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restoration Xoveniber 18, 1015, and was advised January 24, 191G, 
of the rejection of the claim on the ground that the evidence showed 
her guilt of open and notorious cohabitation after the soldier’s death 
and after the passage of the act of August 7, 1882. An ap- 

8 peal waa entered February 3, 1916. 

The records show this claimant was once a pensioner under 
the general law, and that her name was dropped from the roll and 
on appeal the rejection was affirmed hv departmental decision pro¬ 
mulgated October 8, 1908 (Martha D. McCabe, 18 P. D., 32). 

Another purported appeal was filed and this was dismissed because 
the party signing .the appeal did not appear to have any authority 
from the claimant to represent her, this purported appeal being 
dismissed by departmental decision promulgated on April 30, 1909. 
A motion for reconsideration was filed and it was overruled by de¬ 
partmental decision promulgated December 23, 1909. 

New evidence was filed, a petition for reopening was denied and 
an appeal from such action was entered February 9th, 1910. The 
law and merits of the case were again discussed in an exhaustive 
opinion and the action of the Bureau was sustained. This last de¬ 
cision pointed-out that one William Bennett had been convicted 
and sentenced for committing fornication with her, and this, to¬ 
gether with her own admissions, showed conclusively that she had 
violated the provisions of the act of August 7, 1882. This decision 
was promulgated March 7, 1910. A motion for reconsideration of 
said departmental decision was overruled March 31, 1910. The 
new evidence on which the declaration under consideration is based 
consists of arguments by the appealing attorney, a statement by 
the claimant and a further statement by her son. The only new 
element introduced into the case—and this element is not ma¬ 
terial—consists of a statement by the son of the claimant that it 
was he (the affiant) who set up scarecrows in the back yard, 

9 and that he also left the bundle of switches and a note at 
his mother’s door, these happenings having been referred 

to in the last departmental decision. 

There is nothing new in the case that has been filed since the 
Department last considered it which alters in anywise its merits. 
The claimant is convicted of violating the provisions of the act of 
August 7, 1882, not only by her own admisisons, but by the court 
record. 

The law and merits of this case have been considered on five 
different occasions by the Department, and there appears to be no 
good reason why further discussion should be indulged in. 

The action is affirmed. 

By SWEENEY, 
Assistant Secretary ” 

Stamped on the back of manuscript decision are the words: 
“Board of Review, April, 1916, received.” 

8. Your petitioner further represents that the position taken by 
the Commissioner of Pensions and the Secretary of the Interior as 
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set forth in the aforesaid departmental decisions is practically the 
same as on former occasions. It is to be noted also, that the exam¬ 
ination of departmental decisions in this case and similar cases 
thereto discloses the fact that the Commissioner of Pensions and the 
Secretary of the Interior have made a very erroneous application and 
use of the doctrine of pari materia. By this erroneous use of said 
doctrine the act of August 7, 1882, has been given the force and 
effect of a nullifying or reepaling act as it pertains to law standing 
on the statute books and in full force and effect at the time 

10 of the enactment, and, as it pertains to law passed since the 
time of its enactment, it has been read into such laws by and 

through the application and use of the doctrine of pari materia. 
Thus, it was not contemplated or intended by the Congress that your 
petitioner’s name should be dropped from the roll in order to give 
her children the full benefit of her pension under Sec. 4706, for it 
is, indeed, on account of the fact that your petitioner was “entitled to 
a pension" that her children were entitled to receive it, and further¬ 
more, in accordance with said section, at the time said children “at¬ 
tained the age of sixteen years,” said pension should have been paid 
back to your petitioner, for what could be more easily understood 
than the words “no pension shall be allowed to such widow until 
such child or children shall have attained the age of sixteen years.” 
Your petitioner has contended and insisted that the act of August 
7, 1882, did not nullify or repeal Sec. 4706, but only more fully 
defined the offense and immoral conduct in all cases where there are 
minor children, and (as your petitioner now sees), is applicable 
as to its prohibitory feature, that is, to terminate a pension, only in 
cases where there are no children, or, if there are children, only to 
offenses committed and immoral conduct arising after said children 
“shall have attained the age of sixteen” and not prior thereto. Thus 
it is made to appear that said Act of August 7, 1882, as it pertains 
to its prohibitory provision never was applicable to your petitioner’s 
case. And again, since Sec. 4706 is adapted to provide more suit¬ 
able means for caring for and raising your petitioner’s minor 

11 children than could be found in their mother on account of 
her purported immoral conduct, then the Commissioner of 

Pensions and the guardian of said children should have done that, 
but they did not do so. During all the years your petitioner’s pen¬ 
sion was paid to her minor children through their guardian, your 
petitioner continued to look after them and care for them as she 
had always done. It appears from all this that your petitioner was 
an unsuitable person to look after and care for her minor children 
only when it came to receiving her pension herself directly from the 
Commissioner of Pensions. But, through the process of diverting 
this pension and in sending it around through the guardian of said 
children, your petitioner became a changed person and perfectly 
suitable to care for and raise said children. A wonderful process! 

9. Your petitioner further represents, as it pertains to the act of 
April 19, 1908, which was passed a quarter of a century after the 
time of the passage of the act of August 7, 1882, in your petitioners 
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case and others practically similar thereto, in order to keep off of the 
pension roll widows to whose cases the Commissioner of Pensions 
had applied the act of August 7, 1882, said Commissioner and said 
Secretary of the Interior brought forward and applied the aforesaid 
doctrine of pari materia to said act of April 19, 1908. The applica¬ 
tion of this doctrine has been made to the effect that the act of August 
7, 1882, nullifies and repeals (as it appears) the act of April 19. 
1908. A wonderful, and matchless force and power, this act of 
August 7, 1882! Your petitioner’s counsel has exhausted all his 
resources in a fruitless endeavor to convince the Secrtary of 

12 the Interior and the Commissioner of Pensions, if they desire 
to stand on the doctrine of pari materia, then all of the afore¬ 
said statutes and acts must be construed together, each being given 
its proper and intended force and effect in conjunction with all 
others. In a letter to your petitioner’s counsel, Commissioner of 
Pensions, Werner, when confronted with the aforesaid argument, 
replied that Sec. 4706 had never been invoked —and this at the very 
time when your petitioner was invoking it, and the only time she 
had ever had to do so—and further than that in the very face of 
the fact that he, himself, had resorted to said section for the purpose 
of diverting your petitioner’s pension to her minor children as afore¬ 
said. If the aforesaid Executive Officials had been disposed to con¬ 
form to the law as the law is and not as they endeavored to make it 
in this controversy, then your petitioner’s case could long ago have 
been settled amicably and without the necessity of an attack on the 
constitutionality of the act of August 7, 1882, but as the case now 
stands, there appears to be no other recourse or redress. 

10. Your petitioner further represents that the aforesaid facts 
afford ample illustration of the grievous wrongs that have been per¬ 
petrated against your petitioner by both of said Executive Officials; 
wrongs, which, in view of your petitioner’s advanced years, have 
fallen heavily upon her—so heavily in fact, it appears to be a shame 
that such things have to be. To right these grievous wrongs where 
no other remedy is possible, your petitioner files in your Honorable 
Court this her petition praying for a writ of mandamus. 

13 11. Wherefore, your petitioner, Martha D. McCabe, prays 
that your honors grant an order for the issuance of an alter¬ 
native writ of mandamus commanding and directing Gaylord M. 
Saltzgaber, as Commissioner of Pensions, to restore your petitioner’s 
name to the pension roll and also to pay to her, according to the law 
in such cases made and provided, her said pension and all arrears 
thereon accruing since the time her youngest child attained the age 
of sixteen years, or to appear before the Court on some day to be 
named in said writ and show cause, if any there be, why a peremp¬ 
tory writ should not issue requiring said Saltzgaber as said Commis¬ 
sioner to do so, said writ to be issued and directed to Gaylord M. 
Saltzgaber, Commissioner of Pensions, and your petitioner further 
prays for all other relief in law or equity to which she may be entitled 
in the premises. 

T. V. MAXEDON, 
Claimant's Attorney . 


U. S. EX EEL., ETC., VS. HUBERT WORK, SECY., ETC. 


9 


State of Illinois, 

County of Wabash, ss: 

I, Martha D. McCabe, the petitioner mentioned and described in 
the foregoing petition, do hereby make solemn oath that the state¬ 
ments contained therein are true according to the best of my knowl¬ 
edge and belief. Those statements made on my own knowledge I 
know to be true, and those statements made upon information and 
belief, I verily believe to be true, and I have read the petition. 

MARTHA D. McCABE. 


14 


Subscribed and sworn to before me, this 10th day of Julv. 
1919. 


FRANK FORNOFF. 


Frank Fornoff; Notary Public, Wabash County, Ill. 


To the Clerk: 

If permitted to appear in your Court for this particular case, you 
can serve all papers on me at my office, room 28, Temple Bar, Cin¬ 
cinnati, Ohio, and I will acknowledge service and be governed ac¬ 
cordingly. 

Exhibit A. 


Representations of Law, Fact, and Newly Discovered Evidence Rela¬ 
tive to the Restoration of Claimant’s Name to the Pension Roll. 

In the United States Patent Office. 

62752. 

In the Matter of the Claim of Martha D. McCabe, Widow of Alfred 
McCabe, Co. F, 59th Indiana Infantry, War of the Rebellion. 
Certificate No. 427,375. 

Commissioner of Pensions, 

Washington, D. C.: 

Comes now Martha D. McCabe, the above* named claimant, and 
makes to the above commissioner the following representations of 
law, fact and newly discovered evidence upon which she makes this 
her demand that her name be restored to the pension roll. 

1. The commissioner of pensions, having dropped claimant’s name 
from the pension roll for a supposed violation of the latter portion of 
the second paragraph or section of Sec. 4702, of the revised Statutes 
of the United States, found in the words, 

15 “and the open and notorious adulterous cohabitation of a 
widow who is a pensioner shall operate to terminate her pen¬ 
sion from the commencement of such cohabitation,” 
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claimant’s First Representation is, that said latter portion of the sec¬ 
ond paragraph or section of said Sec. 4702 is unconstitutional and 
never has had and does not now have any force or effect in and as 

law 

Keller vs. U. S., 213 U. S., 138. 


2. Assuming that the aforesaid latter portion of said Sec. 4702 is 
constitutional, claimant’s Second Representation is, that the commis¬ 
sioner of pensions in dropping applicant’s name from the pension 
roll erred in finding claimant guilty of a violation of said law chiefly 
through and by means of a collateral proceedings in the Circuit Court 
of Crawford County, Indiana, in which claimant was not herself in¬ 
dicted and was not affirmatively found guilty of said offense, instead 
of by a direct proceedings under the public act of the fifty-third con¬ 
gress, approved December 21, 1883, and found under the head “Pen¬ 
sion Office,” page 18, Chap. 3, Vol. 28, of the U. S. Statutes at Large, 
and Sec. 4706 of the Revised Statutes of the United States. 

3. Claimant’s Third Representation is, that claimant has never 
been guilty of either “open and notorious adulterous cohabitation” 
or open and notorious fornicatious cohabitation under any law either 
of the State of Indiana or of the United States, and that the testimony 
now in the pension bureau in this case is not sufficient to establish 
that fact. 


16 State of Illinois, 

Wabash County, ss: 


y 

Claimant’s Attorney. 


Martha D. McCabe, the above named claimant, being first duly 
sworn, deposes and says that each and every allegation in the afore¬ 
said representations is true as she verily believes. 


Subscribed and sworn to before me, this — day of Nov., 1915. 


Notary Public, Wabash County, 111. 
Fiat. 

Let this petition be filed in forma pauperis. 

JENNINGS BAILEY, 

Justice. 

Aug. 16/19. 

Respondents’ Answer and Return to Rule to Show Cause. 

Filed October 6, 1919. 

******* 

Come now the respondents in the above-entitled cause and for 
answer to the petition and by way of return to the rule to show cause 
herein issued, say: 
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That relator was at one time a pensioner under the provisions of 
section 4702, Revised Statutes, commonly known as the “general 
law,” as the widow of Alfred McCabe, a soldier having performed the 
military service described in relator’s petition, and that the duration 
of said pension so allowed to and received by her was, under the pro¬ 
visions of section 2 of the act of August 7, 1882 (22 Stat., 345) „ in 
part, dependent upon her conduct, in that said section provided 
that— 

17 the open and notorious adulterous cohabitation of a widow 
who is a pensioner shall operate to terminate her pension 

from the commencement of such cohabitation. 

That on August 7, 1897, the then Commissioner of Pensions, upon 
information duly presented to him, caused to be issued against the 
relator a citation to show cause why her name should not be dropped 
from the roll of widow pensioners on account of her open and notori¬ 
ous adulterous cohabitation with one Bennett; that within the time 
allowed, relator presented her showing and the Commissioner con¬ 
sidered the evidence thereto relating, obtained in the manner custo¬ 
mary in the conduct of claims relating to pensions; that the duly au¬ 
thenticated transcript of a court record showing the conviction of 
said Bennett of fornication committed with the relator and his 
sentence to pay a fine of $300 and to be imprisoned for a term of 
180 days was among the evidence so presented; and that thereupon, 
after consideration of all the evidence, the Commissioner of Pensions 
found and determined, as a fact, that relator had been guilty of open 
and notorious adulterous cohabitation while a pensioner, and duly 
issued his order whereby on October 14, 1897, relator’s pension afore¬ 
said was duly terminated as required by the statute. 

That thereafter, relator having several minor children under the 
age of 16 years by said soldier, pension under the provisions of sec¬ 
tions 4702-4703, Revised Statutes, was allowed to said children- on- 
application of one Woodson Noblitt, their duly appointed guardian, 
said pension terminating October 15, 1903. 

They further represent that there is no authority under existing 
law whereby they may restore her name to the pension roll 

18 as prayed in said petition. They deny the allegation in para¬ 
graph 2 of the petition that her name was dropped from the 

roll without notice; deny the averment in paragraph 4 thereof that a 
special examiner reported to the Commissioner of Pensions that rela¬ 
tor had confessed herself guilty of the charge or that the Commis¬ 
sioner’s action, if by that averment it is meant, was taken by reason 
of any such alleged confession. 

They further represent that the matters presented by this petition, 
involving the allowance or termination of a pension are placed by 
the law within the exclusive jurisdiction of the Commissioner of 
Pensions under the supervision and direction of the Secretary of the 
Interior, and involve the exercises of judgment and discretion in 
determining facts and applying the law; and as such, they respect¬ 
fully represent, are not within the jurisdiction or control of a court in 
this or in any direct proceeding. 
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They further represent that the demand of the petition and the 
relief sought involve and require the payment of money out of the 
funds of the United States; that the United States is therefore an in¬ 
dispensable party but has not in this behalf consented to be sued in 
any of its courts. 

Wherefore, having made complete answer to the petition and 
return to the rule to show cause, they pray that the rule may be 
discharged, that the petition may be dismissed, that they may have 
judgment for their reasonable costs, and that they may be permitted 
to go hence without day. 

FRANKLIN K. LANE, 
Secretary of the Interior. 

G. M. SALTZGABER, 
Commissioner of Pensions. 

CHARLES D. MAHAFFIE, 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 

19 District of Columbia, ss: 

I, Gaylord M. Saltzgaber, Commissioner of Pensions, respondent 
in the above-entitled cause, being first duly sworn, say that I have 
read over the foregoing answer by me subscribed and am acquainted 
with the contents thereof, and that I am informed that all matters 
of fact therein set forth are true, and I believe them to be true. 

G. M. SALTZGABER, 
Commissioner of Pensions. 

Subscribed and sworn to this 6th day of October, 1919. Before 
me: 

JAMES O’C. ROBERTS, 

Notary Public in and for the District of Columbia. 

Commission expires June 30/1924. 

Relator's Demurrer. 

Filed December 4, 1919. 

* * * * * * * 

Martha D. McCabe, relator, demurs to the answer and return of 
Gaylord M. Saltzgaber, Commissioner of Pensions, and Franklin K. 
Lane, Secretary of the Interior, respondents herein, and for grounds 
of demurrer says that said answer and return do not state facts suffi¬ 
cient to constitute a valid and sufficient answer and return to relator’s 
petition herein. 

T. V. MAXEDON, 
Relator's Attorney. 
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20 Supreme Court of the District of Columbia. 

Wednesday, March 24th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

Cdmes now Mr. C. Edw’d Wright one of the attorneys of record 
for the respective respondents in each of the above-entitled causes 
and suggests to the Court, the resignation of Hon. Franklin Iv. Lane, 
Secretary of the Interior, defendant in said causes, and moves that 
John Barton Payne, who has been duly appointed and has qualified 
as Secretary of the Interior be substituted in each case in the place 
and stead of said respondent Lane, which is hereby accordingly 
ordered. 


Wednesday, April 14th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * * 

Upon consideration of the demurrer filed herein to the answer of 
defendants, it is ordered that said demurrer be, and the same is 
hereby overruled, with leave to plaintiff to plead over as advised, 
within fifteen days hereof. 

Relator's Reply to Respondent's Answer and Return. 

Filed April 26, 1920. 

* * * * * * * 

Comes now Martha D. McCabe, relator in the above entitled cause, 
and; for reply to respondents’ answer and return herein, 
21 says: 

She admits that she was at one time a pensioner under 
Section 4702 Revised Statutes, commonly known as the “general 
Law”, as the widow of Alfred McCabe, a soldier who performed the 
military service described in relator’s petition and that the duration 
of her pension did depend in part on the words, 

“And the open and notorious adulterous cohabitation of a widow 
who is a pensioner shall operate to terminate her pension from the 
commencement of such cohabitation,” 

found in section 2 of the Act of August of 12, 1882, if said section 
is constitutional, and, if on a proper interpretation in pan materia 
with other pension laws, said section of said act shall be found to 
apply to relator’s case. 

She admits that there has been presented to the Commissioner of 
Pensions evidence tending to show that relator acted indiscreetly in 
her relations and associations with William Bennett, and that as a 
part of and among said evidence there was and is a duly authenticated 
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transcript of a court record showing the convictions of said Bennett 
for fornication committed with relator, and also said Bennett’s sen¬ 
tence to pay a fine of $300, and to be imprisoned for a term of 180 
days. 

She admits that -said Commissioner, after considering said evi¬ 
dence, did find and determine as a fact that relator had been guilty 
of “open and notorious adulterous cohabitation”, while a pensioner 
without having found with whom she had committed said offense, 
and did thereupon, on or about October 24, 1897, issue an order 
whereby relator’s pension aforesaid was duly terminated, as he 
thought. 

22 She admits that thereafter a pension under Sections 4702- 
4703, Revised Statutes, was allowed and paid to Woodson 

Noblitt, the duly appointed guardian of relator’s minor children, and 
that said pension was terminated on or about October 15, 1905. 

She admits that the demand of her petition and the relief sought 
involve and require the payment of money out of the funds of the 
United States, that is, out of the 'pension funds of the United States. 

Replying further, relator says: 

She denies she was ever guilty of “open and notorious adulterous 
cohabitations” while a pensioner of the United States or at any other 
time with William Bennett, or any other person. 

She denies that said authenticated transcript of a court record 
shows or ever showed that William Bennett was ever charged with 
cohabitations, much less with “open and notorious adulterous co¬ 
habitation,” with relator or any other woman. 

She denies that on August 7th, 1897, or at any other time, the 
then Commissioner of Pensions issued or caused to issue to relator a 
citation or other notice, as required by law, to show cause why her 
name should not be dropped from the roll of widow pensioners on 
account of her “open and notorious adulterous cohabitations” with 
William Bennett. 

She denies that, within the time allowed, she ever presented to said 
Commissioner her showing as aforesaid, or that said Commissioner 
ever considered the same. 

She denies that the matters presented by her petition in- 

23 volving the allowance or determination of her pension, are 
placed by law within the exclusive jurisdiction of the Com¬ 
missioner of Pensions under the supervision and direction of the 
Secretary of the Interior, and involve such an exercise of Judgment 
or discretion in determining facts and applying law as not to fall 
in a proper case within the jurisdiction or control of this Honorable 
Court. 

She denies that the United States is an indispensable party to this 
suit, or that it is necessary in this behalf that it should consent to 
be sued in any of its courts. 

Replying further, relator says, that said authenticated transcript 
of a court record, which shows the conviction of William Bennett of 
fornication with relator, all as set forth in respondents’ answer and 
return, nowhere shows that said Bennett was, in the affidavit filed 
in court against him, ever accused or charged with cohabitation with 
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relator in adultery or fornication, which cohabitation now is and has 
been for more than 75 years next last past, the statutory offense in 
the State of Indiana, where said court was located and said con¬ 
viction had, and where said Bennett and relator at that time lived. 

Replying further, relator says, that, at the time said Commissioner 
was considering said authenticated transcript, she had no notice or 
knowledge that the same was before said Commissioner for his ex¬ 
amination as evidence in her case and had no opportunity to object 
to the same and save an exception to its introduction as such. 

Replying further, relator says that, when said Commissioner 
“found and determined as a fact that relator had been guilty 

24 of “open and notorious adulterous cohabitation while a pen¬ 
sioner,he did not find that she had committed that offense 

with said Bennett, and, if he had so found, his finding would have 
been contrary to both the law and the evidence in the case. 

Replying further, relator says that, at the time said Bennett is 
alleged to have committed said offense with relator, the offense of 
cohabitation in a state of adultery or fornication was and has been 
ever since the Statutory offense not only against the State of Indiana, 
but also against the United States. 

Replying further, relator says in view of all the foregoing facts, 
respondents have made a false return. 

Wherefore, having fully replied, relator prays as in her petition. 

T. V. MAXEDON, 
Attorney for Relator. 

State of Illiois, 

Wabash County, ss: 

Martha D. McCabe, relator, deposes and says that each and every 
allegation in the foregoing reply is true as she verily believes. 

(Signed in pencil) MARTHA D. McCABE. 

Subscribed and sworn to before me, this the 23 day of April, 1920. 
[seal.] ELMER STOLTZ,, 

Circuit Clerk Wabash County, Illinois. 

25 Joinder of Issue. 

Filed June 23, 1920. 

******* 

The respondents join issue upon the relator’s replication to the 
answer to the petition. 

GAYLORD M. SALTZGABER, 

Commissioner of Pensions; 
JOHN BARTON PAYNE, 

Secretary of the Interior; 
By Their Attorneys, CHARLES D. MAHAFFIE, 

Solicitor. 

C. EDW. WRIGHT, 

Assistant Attorney , 
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Supreme Court of the District of Columbia. 


Friday, July 1st, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * * 

Before Judge Hoehling. 


Upon consideration of the motion filed herein for substitution of 
parties, it is ordered that Albert B. Fall, Secretary of the Interior 
be, and he hereby is substituted as party defendant in the place and 
stead of Franklin K. Lane and that Washington Gardner, Commis¬ 
sioner of Pensions, be and he hereby is substituted as party defend¬ 
ant in the place and stead of Gaylord M. Saltzgaber. 

Further upon consideration of petitioner’s amended motion filed 
herein for commissions to take depositions, it is ordered that a com¬ 
mission issue to Henry W. Mock, Esq., a notary public in and for 
Crawford County, Indiana, to take the depositions orally of 
26 the following witnesses, on behalf of the petitioner, to wit: 


John Key, 

Wm. Hammond, address, 
Samuel Stroud, " 

John R. Longest, 

Riley Stalcup, “ 

Benj. Brown, 

Robert S. McCabe, “ 

Winnie Meehan, “ 


English, 

Crawford County, 

English, 

Crawford 

County, 

Marengo, 

tc 

n 

Temple, 

a 

n 

Fargo, 

Orange 

tc 

Fargo, 

a 

a 

Paoli, 

tt 

tt 

Mt. Carmel, Wabash 

a 


Indiana. 

Indiana. 

it 

it 

tt 

it 

tt 

tt 


Further that a commission issue to Vivian Bryant, Esq., a notary 
public, in and for Dubois County, Indiana, to take the deposition 
of L. B. Johnson, address, Ireland, Dubois County, Indiana as a 
witness on behalf of the petitioner, said depositions to be read in 
evidence at the trial of this cause. 


Supreme Court of the District of Columbia. 

Friday, April 13th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

* * * * * * * 

Upon consideration of the suggestion of relator filed herein, of 
the retirement of Albert B. Fall, as Secretary of tKe Interior, and 
motion that Hubert Work, his successor, be substituted as party 
defendant herein, it is so ordered. 
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27 Motion for Amendment to Petition. 

Filed May 17, 1923. 

**♦**>•t * 

Relator moves the Court to insert next after the words “Exhibit 
A,” in line 12, page 5 of her petition, the following w^ords: 

That said words and lines of said Sec. 4702, impose a limitation 
upon widow pensioners to the exclusion of men pensioners, whereas 
said limitation should apply equally to both widow and men pen¬ 
sioners, and that said words and lines of said Sec. 4702 also take 
away and deprive relator of her property in her said pension, with¬ 
out due process of law. 

LORENZO A. BAILEY and 
T. V. MAXEDON, 

Relator's Attorneys. 


Memorandum. 

May 17, 1923.—Leave granted to amend petition. 

Motion for Judgment. 

Filed May 18, 1923. 

♦ * * * * * * 

Relator moves the court for Judgment on the pleadings in the 
above enttiled cause. 

LORENZO A. BAILEY and 
T. V. MAXEDON, 

Relator's Attorneys. 


28 Memorandum. 

May 18, 1923.—Motion of petitioner for judgment on pleadings, 
overruled. 

Supreme Court of the District of Columbia. 

Friday, May 18th, 1923. 

Session resumed pursuant to adjournment, Hon. A. A. Hoeh- 
ling, Justice presiding. 

* * * * * * * 

This cause came on to be heard upon the petition, rule to show 
cause, answer and all other the proceedings and the same after ar¬ 
gument thereon having been submitted to the Court, it is upon con- 
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sideration thereof adjudged and ordered that the rule be and the 
same is hereby discharged and the petition dismissed, and it is con¬ 
sidered that respondents recover of petitioner their costs of defense 
to he taxed hv the clerk and have execution thereof. 

From the foregoing judgment the petitioner by her attorneys, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking for costs is hereby fixed in the sum 
of One Hundred Dollars. 


Memoranda. 

June 8, 1923.—Undertaking $100 approved and filed. 

June 21, 1923.—Time to submit Bill of Exceptions extended to 
August 2, 1923. 

29 July 31, 1923.—Bill of Exceptions submitted. 

Assignment of Errors. 

Filed December 3, 1923. 

******* 

The relator is advised and so states for her assignment of errors 
that the Court erred as follows: 

1. In overruling the demurrer filed December 4, 1919; 

2. In overruling the relator’s motion for judgment upon the 
pleadings; 

3. In excluding evidence offered by the relator, at the trial, tend¬ 
ing to prove that she had never been guilty but was ever wholly 
innocent of the charge of “open and notorious adulterous cohabita¬ 
tion” or of any immoral or improper conduct with William Ben¬ 
nett ; 

4. In admitting in evidence, at the trial, the declaration filed in 
the Pension Bureau July 30, 1900; 

5. In finding as a fact that the relator had due notice of the 
proceedings in which she was dropped from the pension rolls; 

6. In dismissing her petition for mandamus; 

7. In each of the rulings excepted to as stated in the bill of ex¬ 
ceptions. 

L. A. BAJLEY, 

T. V. MAXEDON, 
Attorneys for Relator. 

30 Supreme Court of the District of Columbia. 

Monday, December 3rd, 1923. 

Session resumed pursuant to adjournment, Hon. Walter I. Mc¬ 
Coy, Chief Justice presiding. 

* * * * * * * 
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Before Judge Hoehling. 

The Court having this day signed the Bill of Exceptions taken 
at the trial of this cause and heretofore submitted, now hereby orders 
the same of record nunc pro tunc. 


Designation of Record. 

Filed December 3, 1923. 

******* 

The Clerk will please prepare the transcript of record on appeal 
and include therein the following, viz: 

Petition filed Aug. 16, 1919. (With exhibit.) 

Answer filed Oct. 6, 1919. 

Demurrer filed Dec. 4, 1919. 

Order March 24, 1920. 

Order April 14, 1920. 

Reply filed April 26, 1920. 

Joinder filed June 23, 1920. 

Order July 1, 1921. 

Order April 13, 1923. 

Motion for leave to amend and memo, showing leave granted May 
17, 1923. 

Motion for judgment, May 18, 1923. 

Judgment May 18, 1923, and notation of appeal. 

Memo, showing undertaking filed June 8, 1923, extension of time. 
Assignment of errors. 

31 Memo, showing filing, etc., of bill of exceptions. 

This designation of record. 

L. A. BAILEY, 

T. V. MAXEDON, 
Attorneys for Petitioner . 

32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 31, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 62752 at Law, wherein 
The United States, ex relatione Martha D. McCabe is Relator and 
Gaylord M. Saltzgaber, Commissioner of Pensions et al. are Respond¬ 
ents, as the same remains upon the files and of record in said Court. 
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Iii testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 18th day of December, 1923. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

By W. E. WILLIAMS, 

EW. Assistant Clerk. 


33 In the Supreme Court of the District of Columbia. 

At Law. 

No. 62752. 

The United States ex Rel. Martha D. McCabe 

v. 

Gaylord M. Saltzgaber, Commissioner of Pensions, et al. 

Bill of Exceptions. 

Be it remembered that in this Court, before the Honorable Adolph 
A. Hoehling, one of the Associate Justices of this Court, on the 17th 
and 18th days of May, A. D. 1923, at the trial of the above-entitled 
cause, the relator moved for judgment upon the pleadings but the 
Court overruled the motion, to which ruling the relator duly ex¬ 
cepted. 

Thereupon, the relator offered evidence tending to prove that she 
had never been guilty but was ever wholly innocent of the charge 
of “open and notorious adulterous cohabitation,” or of any immoral 
or improper conduct with William Bennett; but the Court overruled 
the offer and excluded all such evidence, upon the stated ground 
that the subject-matter of the inquiry before the Pension Office was 
one committed solely to the jurisdiction of that office and not sub¬ 
ject to judicial review on the facts; to which ruling the relator duly 
excepted. 

Thereupon the relator, a witness on her own behalf, testified, that 
she was then seventy-three years of age; that her husband, Alfred 
McCabe, died in 1894; that she drew pension as his widow for about 
a year, and was then dropped from the pension rolls; that she re¬ 
ceived from the Commissioner of Pensions a notice that she was 
dropped from the rolls; that she never received, saw or heard of the 
letter, dated August 7, 1897, referred to as the citation, or any notice 
whatsoever, to the effect that she was called upon to show cause why 
her name should not be dropped from the pension rolls; that she did 
not sign the registry return receipt on the card, (which was 

34 then shown to her), postmarked English, Indiana, August 
12, 1897, addressed to the Bureau of Pensions, Washington, 
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D. C., and purporting to be signed by her; that the signature thereon 
looks like hers but that she never received that card and never saw 
such a card; that she never made any showing by affidavits in re¬ 
sponse to the citation. Upon cross-examination, the witness further 
testified, that the first intimation she received that she was likely 
to lose her pension was the notice that her name was dropped; that 
a man came to take her deposition but he did not take it; that her 
little children were scared and crying and she got him out of the 
house as quickly as possible; that he did not stay more than five 
minutes; that she remembers signing and swearing to her applica¬ 
tion for pension as widow of Alfred McCabe directly after he died; 
that Mr. Gillett was her attorney in that matter. When shown said 
application for pension and asked if she recognized her signature 
she testified: “It looks like it but that is all; and whether I ever put 
it there or not I do not know;” that after she was dropped from the 
rolls she did not sign an application for pension for her minor chil¬ 
dren; that she never married William Bennett, and never repre¬ 
sented herself as having married him. 

Counsel for the respondents then showed to the witness a declara¬ 
tion filed in the Pension Bureau, July 30, 1900, for pension for 
McCabe’s minor children, and executed by one who signed herself 
Mrs. Martha D. McCabe Bennett, before F. K. Grasty, Clerk of the 
County Court of Trigg County, Indiana. The witness when asked 
if it was her signature replied; “It may be but if it is I did not 
put it there”; that she never saw that declaration and knew nothing 
about it. Thereupon, counsel for respondents offered said declara¬ 
tion in evidence, to which the relator objected, but the Court over¬ 
ruled the objection and admitted the declaration in evidence; to 
which ruling the relator duly excepted. 

35 Counsel then read to the witness a letter dated at Wash¬ 

ington from the Bureau of Pensions, August 7, 1897, as 
follows: “Madam: I have to advise you that it appears from evi¬ 
dence on file obtained by means of a special examination that you 
have violated act of Congress August 7, 1882, having lived in open 
and notorious adulterous cohabitation with one William Bennett 
since the death of your late husband, the above-named soldier, and 
since the passage of the said law, penalty for which is the termina¬ 
tion of your pension by above numbered certificate. Under the pro¬ 
visions of the act of Congress of December 21, 1893, you will be 
allowed a period of thirty days from receipt hereof in which to file 
testimony in rebuttal of the evidence referred to, and, if the same 
is not satisfactory and no sufficient reason appears why an exten¬ 
sion of time should be made, your name will be dropped from the 
pension roll at the time indicated above. Such evidence must be 
submitted in the form of affidavits, and envelope enclosing the same 
should be addressed to the Commissioner of Pensions and marked 
on the lower left hand comer, Board of Review. This letter should 
be returned herewith. Very respectfully.” (Letter duly signed.) 
Counsel for respondents then asked the witness, “Do you recall ever 
having received that;” to which the witness answered, “No, Sir, I 
never knew of such a thing; never heard of such a paper.” 
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On further cross-examination, the witness testified, that, when she 
was dropped from the pension roll, she let it go because she knew 
there was no use of her saying or doing anything else; that she 
never put anything in writing before the Pension Bureau, before 
Mr. Maxedon got into the case, denying that she was guilty of 
adultery, and that she never signed anything except what she signed 
at his request; that she has no recollection of signing a paper, dated 
September 9, 1897, purporting to be the affidavit of Martha D. Mc¬ 
Cabe, denying that she had lived in adultery with Bennett or any 
other man. When read to her, she admitted that she remem- 

36 bered 4 ‘such words” as the affidavit contained, but could not 
recollect signing it, although the signature looked like her 

signature. 

(Q.) “You would not say it is not your signature?” (Ans.) “1 
will not say yes or no; will not acknowledge anything. I do not 
know it.” 

The relator then rested. 

The respondents then adduced evidence tending to prove that the 
original letter, also called the citation, dated August 7, 1897, was 
then sent by registered mail from the Pension Bureau at Washing¬ 
ton, D. C., addressed to Mrs. Martha D. McCabe, English, Indiana, 
accompanied by a card marked with sufficient data to identify it 
with said citation, called a registry return receipt, which came back 
by mail to the Pension Bureau containing the signature, Martha D. 
McCabe: that on September 13, 1897, the original citation came 
back by mail to the Pension Bureua and on the same day other 
papers, tending to refute the charge contained in the citation, were 
filed in the Pension Bureau, including five affidavits of different 
persons, executed before A. J. Goodman, Notary Public, one of which 
purports to be the affidavit of, and to be signed by, Martha D. Mc¬ 
Cabe, and, also, an affidavit executed before Isaac S. Pitman, Notary 
Public, and a petition with many signers, and also a letter from a 
firm of lawyers at English, Indiana, stating that she (relator) sub¬ 
mits the said affidavits and petition which she hopes the Commis¬ 
sioner will consider, all to the same effect; that it was the practice 
of the Pension Bureau to send with every such citation a request 
that it be returned with any showing in response thereto; that the 
relator’s name was dropped from the pension rolls on October 11, 
1897. 

Upon cross examination of the witness for the respondents, coun¬ 
sel for the relator adduced evidence tending to prove that the records 
of the Pension Bureau do not show that any one represented the 
relator as her attorney or with authority on her behalf to file papers 
on September 13, 1897. 

37 The respondents then rested. No further testimony was 
adduced. 

The Court then stated “As to the question of fact whether or not 
this proceeding was one that was had upon notice, petitioner denies 
that she ever had notice prior to her being dropped from the pension 
roll. The Department insists that she had; she has sworn tnat she 
did not receive notice, and the respondents have produced evidence 


V. S. EX REL., ETC., VS. HUBERT WORK, SECY., ETC. 23 

to show that she did. From a comparison made by the Court of 
the admitted signature in the case with the disputed signatures, 
there is not the slightest doubt in my mind that the relator signed 
all of these papers. There are unmistakable evidences in the char¬ 
acter of the signature that no one can escape. While this Court is 
not a handwriting expert, it is perfectly satisfied that these were 
all her signatures, having compared them with the signature to the 
petition she filed here. She is a somewhat older woman now, than 
when she signed the others, but the same peculiarities are quite evi¬ 
dent in the letters of years ago and they are still evident in the more 
recent letters. 

“So I decide the issue of fact and shall give judgment in favor of 
the respondents.” The relator duly excepted to the decision on the 
question of fact, and to the judgment. 

Thereafter, the relator duly submitted this bill of exceptions and 
prayed the Court to settle and sign the same in duplicate and to 
cause the same to be made part of the record which is accordingly 
done this 3d day of December, A. D., 1923 nunc pro tunc. 

A. A. HOEHLING, 

Justice. 

[Endorsed:] No. 62752. At Law. U. S. ex rel. McCabe v. Saltz- 
gaber, et al. Bill of Exceptions. To be filed in Court of Appeals. 
Signed Dec. 3, 1923. File. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4076. The United States ex relatione Martha D. McCabe, appel¬ 
lants, vs. Hubert Work, Secretary, &c., et al. Court of Appeals, Dis¬ 
trict of Columbia. Filed Dec. 19, 1923. Henry W. Hodges, clerk. 
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